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Developments in Installment Payment of 
Federal Estate Tax
-by Neil E. Harl*
 With the strong likelihood that the federal estate tax will not be repealed at the end of 
2009,1	and	that	the	tax	will	almost	certainly	survive	into	2010	and	beyond,	attention	is	
being	refocused	on	ways	to	manage	federal	estate	tax	liability	in	larger	estates.2 The level 
of	the	applicable	exclusion	amount3 which is expected to be in effect for 2010 and beyond 
means	that	the	federal	estate	tax	is	unlikely	to	affect	most	farm	and	ranch	operations.
	 One	of	the	useful	tools	for	managing	federal	estate	tax	liability	attributable	to	eligible	
closely-held businesses is the election available to pay that portion of the federal estate 
tax	in	installments	over	nearly	15-years	after	death.4	Two	recent	developments,	published	
on	the	same	date,5 provide additional guidance on the election under that provision and 
on the handling of security after death to assure that the tax will be paid.6
The advantage of installment payment
	 For	deaths	since	1997,	 interest	at	 two	percent	has	been	 imposed	on	 the	amount	of	
deferred	federal	estate	 tax	under	 the	nearly	15	year	deferral7	on	an	 inflation	adjusted	
amount	 above	 the	 applicable	 exclusion	 amount.8 For deaths in 2009, the applicable 
exclusion	amount	is	$3,500,000	per	decedent9	and	the	inflation	adjusted	amount	for	the	
“two	percent	portion”	is	$1,330,000.10	Thus,	the	amount	eligible	for	the	payment	of	two	
percent interest is the federal estate tax attributable to a closely-held business between 
$3,500,000	and	$4,830,000.	For	an	estate	holding	an	interest	in	a	closely-held	business	
of	$4,830,000,	the	two-percent	portion	would	be	$598,500	(the	$2,054,300	estate	tax	on	
$4,830,000,	minus	$1,455,800,	the	tax	on	the	applicable	exclusion	amount	for	2009.
	 The	interest	rate	imposed	on	the	amount	of	deferred	estate	tax	attributable	to	the	taxable	
value	of	a	closely-held	business	in	excess	of	$1,330,000	(above	the	applicable	exclusion	
amount	of	$3,500,000)	is	45	percent	of	the	rate	applicable	to	underpayments	of	federal	
estate tax.11	The	rate	for	underpayments	of	tax	is	published	on	a	quarterly	basis12 and is 
based	on	the	federal	short	term	rate	with	daily	compounding.13 For the period of April 1, 
2009	through	June	30,	2009,	the	rate	is	four	percent.14 Therefore, for the second quarter 
of	2009,	the	rate	would	be	45	percent	times	five	percent	or	1.8	percent.	
Paying deficiencies in installments
	 A	feature	of	installment	payment	of	federal	estate	tax	which	is	less	well	known	is	that	
an	election	may	be	made	to	pay	deficiencies	in	installments	even	if	an	installment	payment	
election	has	not	been	made.15	Deficiencies	may	be	paid	in	installments	even	though	the	
federal	estate	tax	return	was	not	timely	filed	unless	the	deficiency	was	due	to	negligence,	
intentional disregard of the rules and regulations or fraud.16	Although	deficiencies	may	
be	paid	on	an	installment	basis,	even	with	a	late-filed	return	and	no	installment	payment	
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 12	I.R.C.	§	6621.
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60,182	(D.	Kan.	1994).
 20	I.R.C.	§	6324A.
 21	I.R.C.	§	6165.
 22	 Estate	 of	 Roski,	 Sr.	 v.	 Comm’r,	 128	T.C.	 113	 (2007)	
(estate	 had	difficulty	 in	 obtaining	 a	 bond	 for	 the	 time	period	
involved).
 23 Id.
 24	Notice	2007-90,	2007-2	C.B.	1003.
 25 Id.
 26	I.R.C.	§	6324A(e)((1),	(2).
 27	CCA		Ltr.	Rul.	200909044,	Dec.	2,	2008.
 28 Id.
 29 Id.
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election	made,	an	estate	may	not	elect	installment	payment	of	
estate	tax	(after	assessment	of	a	deficiency)	for	the	entire	amount	
that	would	have	been	claimable	where	no	election	to	pay	estate	
tax	in	installments	was	made	with	a	timely-filed	return.17
	 The	election	to	pay	deficiencies	in	installments	is	to	be	made	
not	later	than	60	days	after	issuance	of	notice	and	demand	by	
the	 Internal	Revenue	Service	 for	 payment	 of	 the	 deficiency.18 
In	a	1994	case,19	 it	was	no	excuse	 that	 IRS	mailed	 the	notice	
of	deficiency	to	the	wrong	address.	The	taxpayers	still	had	34	
days	remaining	to	file	the	election	and	failed	to	elect	in	a	timely	
manner.
Maximum security for the lien
	 An	estate	representative	seeking	discharge	from	liability	may	
file	an	agreement	giving	rise	to	a	special	estate	tax	lien20 or by 
posting a bond.21	In	2007,	the	Tax	Court	held	that	I.R.C.	§	6166	
does	not	require	a	bond	or	lien	in	every	case	and	rejected	the	IRS	
bright-line test of a surety bond as an abuse of discretion.22 Later, 
in 2007, IRS announced that, in light of the Tax Court decision,23 
the	 agency	would	determine	on	 a	 case-by-case	 basis	whether	
security would be required when an estate elects to pay the federal 
estate	tax	in	installments.24 The non-exclusive list of factors to be 
considered	include	–	(1)	duration	and	stability	of	the	business;	
(2)	ability	to	pay	the	installments	of	tax	and	interest	in	a	timely	
fashion;	and	(3)	the	compliance	history	of	the	business.25
	 The	maximum	amount	of	property	subject	 to	 the	 lien	 is	 the	
amount	of	deferred	tax	plus	the	first	four	years	of	interest.26
	 In	late	2008,	the	Chief	Counsel’s	Office	of	IRS	ruled27 that, if 
using	the	flat	two	percent	interest	rate	results	in	an	amount	that	
is	less	than	or	equal	to	45	percent	of	the	underpayment	interest	
rate,	“.	.	.		it	is	legally	permissable.”28 The CCA letter ruling also 
stresses	that	the	discussion	is	of	the	maximum	and	IRS	should	use	
its	judgment	in	determining	the	amount	of	collateral	to	require	
to	protect	the	Government’s	interest.29
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